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IN THE HIGH COURT OF JUSTICE               AC-2025-LON-xxxx 

KING’S BENCH DIVISION 

PLANNING COURT 

B E T W E E N : 

 

THE KING 

(on the application of CHRIST’S LANE ACTION GROUP) 
Claimant 

and 

 
CAMBRIDGE CITY COUNCIL 

Defendant 

and 

 
CHRIST’S COLLEGE CAMBRIDGE 

Interested Party 
 

____________________________________________ 

STATEMENT OF FACTS AND GROUNDS 

___________________________________________ 

Preliminaries 

References  [CB/x] = page in the claim bundle 

Essential reading (2 hours) 

 

• Historic England’s first [CB/161] and second [CB/176] 

consultation responses 

• Officer’s report to Committee and amendment/de-

brief sheet [CB/63 and 133] 

 

INTRODUCTION  

1. The Claimant seeks permission to challenge the Defendant’s decision to grant 

planning permission in respect of the Interested Party’s planning application 

25/02161/FUL for development described as “Demolition of 1970s library and 
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replacement with new library and social and study spaces and including re-

provision of bridge to the Bodley Library (and associated development)”. 

 

2. The planning application was considered by the Defendant’s Planning Committee 

(‘the Committee’) on 29 October 2025. The decision notice was issued on 7 

November 2025 [CB/141]. 

 
3. In determining the application, the Defendant was subject to the statutory duty in 

s. 66(1) Planning (Listed Buildings and Conservation Areas) Act 1990 to “have 

special regard to the desirability of preserving the building or its setting”.  

 
4. Listed Building Consent (‘LBC’) was also required for the demolition of the existing 

library and various internal works. The Interested Party applied for LBC under 

reference 25/02162/LBC. The LBC application was the subject of a separate report 

to Committee, a separate presentation by the case officer, and a separate 

resolution and decision. It was considered after the Committee had already 

resolved to grant planning permission. For the avoidance of doubt, the Claimant 

does not seek to challenge the LBC decision.  

 
5. The Claimant is an unincorporated association of individuals, who have joined 

together for the common purpose of seeking to protect the amenity, heritage, and 

environmental interests of Christ’s Lane and the surrounding historic core of 

Cambridge. The Claimant has consistently objected to the Interested Party’s 

proposals to redevelop its library and submitted several objections to the scheme, 

which has now been granted planning permission and listed building consent.  

 
6.  In summary, the Claimant contends that the Defendant’s decision was legally 

flawed in the way it dealt with heritage matters. The Defendant’s statutory duty 

was not lawfully discharged. The following grounds are pursued:  

 
Ground 1 – The Committee was materially misled as to Historic 

England’s (‘HE’) advice. The statutory consultee had identified harm 

arising from the bulk and overall massing of the proposal, and advised that 

23



3 
 

this remained “unchanged” following scheme amendments. The 

Committee was materially misdirected as to HE’s position by the officer’s 

report and presentation. An incomplete and misleading summary of their 

advice was given, which omitted to mention that HE had identified harm 

arising from the proposal. 

 

Ground 2 - The Committee was materially misled as to the existence 

and/or extent of harm to the significance of designated heritage assets. 

The report to committee provided confusing and inconsistent advice as to 

whether there was harm to the listed building that needed to be 

outweighed in a para 215 public benefits balance commensurate with 

harm to Grade I significance, or whether the impact on the listed building 

was ‘neutral’ – meaning that there is by definition no ‘harm’ to engage para 

215. The attempt in the report to do both simultaneously is a legal 

misdirection that risks diluting the mandatory weight to harm. Further 

inconsistent advice was given during the Committee meeting itself.  

 

Ground 3 -  The Committee took into account an irrelevant 

consideration - optimum viable use (‘OVU’). The Committee was advised 

that the proposal would “help to secure the listed building’s optimum 

viable use”. The NPPF identifies OVU as a particular type of public benefit 

and further guidance is provided in the PPG. The Defendant’s decision was 

based on  a misunderstanding/misapplication of the PPG, was 

unsupported by any evidence and was based on flawed logic. The 

continuation of an existing, baseline, OVU cannot lawfully be elevated into 

a distinct public benefit capable of outweighing heritage harm. 

 

Ground 4 - The Committee failed to take into account a relevant 

consideration – the existence of less harmful alternative modes of 

development. The Defendant’s position is that harm to the setting of the 

listed building was clearly identified. That being the case, the possibility of 

that harm being reduced or avoided through an alternative scheme or 
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mode of development was a material consideration. There were realistic 

modes of development that could reduce/avoid harm, but the Committee 

was not advised of their relevance and they were not considered.  

 

7. The Claimant complied with the pre-action protocol (‘PAP’). Its PAP letter 

contained a detailed explanation of the relevant facts and proposed grounds of 

challenge [CB/307], which are now replicated below in substantially the same 

terms. Both parties responded to the PAP letter [CB/334 and 344], and the 

Claimant has sought to address their arguments within this document.      

 

AARHUS CONVENTION CLAIM 

8. The proposed claim falls within the scope of the Aarhus Convention. Both the 

Defendant and the Interested Party have accepted this in their PAP responses. 

However, they argue that because the Claimant is an unincorporated association 

full financial details need to be provided for each member of the association, 

because they would be personally liable for any debts [CB/335 and 344].  

 
9. CPR 46.25 provides: 

 
“(1) Subject to paragraph (2), rules 46.26 to 46.28 apply where a claimant 

who is a member of the public has— 

(a) stated in the claim form that the claim is an Aarhus Convention 

claim; and 

(b) filed and served with the claim form a schedule of the claimant’s 

financial resources, which is verified by a statement of truth and 

provides details of— 

(i) the claimant’s significant assets, liabilities, income and 

expenditure; and 

(ii) in relation to any financial support which any person has 

provided or is likely to provide to the claimant, the aggregate 
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amount which has been provided and which is likely to be 

provided.”    

 

10. The Claimant is an unincorporated association. There is no doubt that an 

unincorporated association is entitled to bring a claim for judicial review, 

notwithstanding that it lacks legal personality: Aireborough Neighbourhood 

Development Forum v Leeds City Council [2020] EWHC 45 Admin. The Defendant 

and the Interested Party do not suggest otherwise.  

 

11. The requirement in CPR 46.25(1)(b) is to provide details of the claimant’s financial 

resources, along with details of financial support which any other person “has 

provided or is likely to provide”. The Claimant has complied with this requirement. 

The financial schedule sets out details of the Claimant’s assets, liabilities and 

expenditure and the support which has been and is likely to be provided by 

supporters in the form of donations [CB/58]. The schedule also confirms that the 

Claimant’s funds are held in a community bank account used exclusively for its 

activities and are ring-fenced. It demonstrates that the Claimant has sufficient 

funds to meet a liability of up to £10,000, commensurate with the applicable costs 

cap for persons who are not claiming “only as an individual”.  

   

12. Neither the Defendant nor the Interested Party provide any authority whatsoever 

to support the proposition that individuals who are not the Claimant are required 

to provide full financial disclosure. Such a requirement is unprecedented and 

contrary to the underlying purpose of the Aarhus Convention and the relevant 

parts of the CPR. 

 

13. For the above reasons, the Claimant seeks an order limiting its liability for costs to 

£10,000, and a reciprocal cap on the Defendant’s liability of £35,000.  
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RELEVANT FACTS  

The application site and designated heritage assets 

14. Christ’s College is located in the historic core of the City Centre, immediately east 

of St. Andrew’s Street. The College itself was founded in 1505 and is one of the 

oldest Cambridge Colleges. The existing two-storey library was built in 1976. The 

south-eastern elevation of the library abuts Christ’s Lane, a busy pedestrian 

thoroughfare (and public right of way) linking St Andrew’s Street with Christ’s 

Pieces and the Drummer Street bus station. The north-western elevation of the 

library opens into Bath Court, a small and enclosed courtyard to the rear of the 

South Range of First Court. The library connects into the 19th Century Bodley 

Library, which stands at the end of the West Range of First Court, on the corner of 

Christ’s Lane and St Andrew’s Street. The application site is shown on the 

submitted site plan [CB/62]. 

  

15. Part of Christ’s College is designated as a Grade I listed building. The full list 

description is contained in the Applicant’s Heritage Statement. The listing applies 

to “The Buildings surrounding Entrance Court, with the South-East range of 

Second Court”. The Bodley Library is part of the listed building. The existing 1970s 

library and other buildings at the eastern end of Bath Court are not within the 

listing. They are considered to be ‘curtilage listed’ (s. 1(5) Planning (Listed 

Buildings and Conservation Areas) Act 1990), but are not identified as being of 

historic or architectural interest in their own right.  

 

16. In addition, Christ’s College is designated as a Registered Park and Garden (Grade 

II) and falls within the Central Conservation Area. Many surrounding buildings 

within and outside the College grounds are also listed.  

 

2011 and 2016 schemes 

17. In May 2011 the Interested Party applied for planning permission and listed 

building consent to demolish the 1970s library and replace it with a new building 

(“the 2011 scheme”). It was proposed that the replacement library would 
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included a basement level and four above-ground storeys. There was to be a new 

bridge link to the Bodley Library with glazed sliding doors, a glazed bridge link 

between the new library and the South Range of First Court, and a glazed ‘roof’ to 

Bath Court.  

 

18. The Christ’s Lane elevation was illustrated as follows in the submitted Design and 

Access Statement (p.49):  

 

19. English Heritage did not object to the 2011 scheme, although they raised concerns 

around the proposed glazed doors linking to the Bodley Library.   

 

20. The officer’s report to Committee in respect of the 2011 scheme [CB/95] 

concluded that it was compliant with policy 4/10, which required amongst other 

things that the proposed development did not “harm any aspects of the building(s) 

interests or to allow these to be reversible”, and where there was harm “that this 

is the least damaging of the potential options and that there are clear benefits for 

the structure, interest or use of the building(s) or wider public benefit” [CB/259], 

para 8.56. The report identified English Heritage’s concerns about the glazed 

doors, but determined that conditions should be imposed “to control the detailed 

execution of these elements to seek the best available solutions” [CB/257], para 

8.45. It concluded that the scale and massing of the proposed building would “not 

be harmful to the character and setting” of the listed buildings [CB/252], para 

8.22, and that overall the scheme would “protect the special interests” of the 
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Grade I listed buildings [CB/265], para 9.1.  Planning permission and listed 

building consent were granted in July 2013, but the 2011 scheme was not 

implemented.  

 

21. Identical applications for planning permission and listed building consent were 

re-submitted in April 2016 (2the 2016 scheme”). The officer’s report in respect of 

the 2016 scheme [CB/267] noted that the national policy context had changed 

with publication of the NPPF and PPG. Again, the report found that the “scale and 

massing” of the building would not harm the character or setting of the listed 

buildings [CB/290], para 8.27. The report discussed the fact that the Defendant’s 

Urban Design and Conservation team (but not Historic England or the Design and 

Conservation Panel) had described the proposed bridge between the new library 

and the South Range as “unacceptable” [CB/294], paras 8.43, 8.48. The officer 

concluded that the benefits outweighed the less than substantial harm caused by 

the bridge, such that the proposal was acceptable [CB/298], para 8.65. Planning 

permission and listed building consent were granted on 7 September 2016, but 

the 2016 scheme was not implemented. 

 

2025 scheme  

22. The Interested Party submitted fresh applications for planning permission and 

listed building consent in June 2025. These proposed an alternative design for the 

new library, which had followed an architectural competition in 2023/24 (“the 

2025 scheme”). Section 3.2 of the Design and Access Statement described two 

key differences between the 2025 scheme and the earlier 2011 and 2016 

schemes:   

 

“The new library proposals no longer include a basement, as there were 

concerns that a basement construction in Bath Court would have a 

negative impact on the sensitive historic fabric of the building ranges that 

enclose the court on two sides. The carbon intensity of providing a new 

basement was also taken into account in the new design, opting for a more 
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sustainable option without a new basement floor … While the originally 

approved plans proposed a four storey library and the new library retains 

this number of floors, the upper floors have extended, with a longer 37.5m 

elevation at this scale facing Christ’s Lane. It is also planned to have Bath 

Court open to the air and not enclosed or with a glazed roof, as had been 

originally proposed in the 2011/2016 design, thereby avoiding any 

potentially damaging contacts with the existing historic fabric.”  

 

23. The Christ’s Lane elevation was illustrated as follows in the submitted Design and 

Access Statement (p.14 - extract): 

 

24. The applications were accompanied by a Heritage Statement. The concluding 

section of this document is provided at [CB/156]. The Heritage Statement which 

concluded that the proposed development would “cumulatively” cause “a small 

degree of adverse impact (and harm) to the significance and setting of the Grade I 

listed Christ’s College building ranges”, but also “some clear heritage benefits and 

enhancements resulting from the proposed development” [CB/156], para 6.4. It 

concluded:  

 

“… the proposed development would result in a small amount or low level 

of heritage harm, but will also result in clear heritage benefits resulting 

from aspects of the proposals to the Grade I listed building ranges and 

within their setting. On balance, and taking into account the clear 

benefit/enhancement to the character and appearance of the 
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Conservation Area, it is considered identified heritage harm is outweighed 

by the resulting heritage benefits and enhancements. Thus, it is identified 

that the character, appearance and/or significance (and setting) of the 

designated heritage assets, which have been scoped in as relevant to the 

proposed development, would, in overall terms, be sustained or otherwise 

materially unaffected by the proposed development. This would accord 

with paragraphs 212 and 213 of the NPPF. 

 

In this way, paragraphs 214-215 of the NPPF in relation to potential heritage 

harm do not apply …” [CB/158], paras 6.16 - 17 

 

25. The Defendant consulted on the 2025 scheme.  

 

26. On 15 July 2025 the Claimant submitted a petition calling for the application to be 

considered at the Defendant’s Development Control Forum, arguing that the 

proposed library design was “a tall bulky building that is vastly disproportionate to 

its surroundings, would lead to harm to the heritage setting, specifically the 

neighbouring Grade I listed buildings, in a Cambridge core conservation area”, and 

that changes should be made.  

 

27. Historic England responded to the consultation on 29 July 2025 [CB/161]. The 

letter should be read in full, but key extracts are provided here:  

 

“New building 

… 

The removal of the basement and glazed enclosure have removed 

instances of harm to the significance of the listed college. However, the 

resulting increased massing brings other instances of harm, as it puts 

considerable pressure on the surrounding buildings forming Bath Court. 

The building feels too big, overdominant on this space, particularly in its 

relationship with the south range of first court and the Bodley Library. 
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Similarly, the increased height towards Christ’s Lane feels quite large when 

seen alongside the relatively modest elevations of the college. This impact 

is evidenced in the visualisations presented, particularly those looking 

towards St Andrew’s Street. 

 

Internal Works 

… 

The most contentious aspect here would be the introduction of a large 

wash-up pod in the historic buttery, a highly significant space within the 

16th century building. It would require enclosing and lining a large section 

of the room, alongside the introduction of ductwork and pipework. Albeit 

this room has been already modified to adapt it to its current use as offices, 

its conversion into a wash up area would strongly affect the character of 

this space and ability to understand its historic plan form. 

… 

 

Historic England position 

The introduction of a new primary building of the massing proposed within 

what historically was a domestic kitchen garden is challenging. Whilst we 

acknowledge the proposals represent a more contextual approach and the 

architectural quality of the scheme, we are of the view that the building is 

too big for its location.  

… 

 

Changes introduced to the western end of the building (staircase, prayer 

room and landscaping) have improved the relationship of the building with 

the Bodley.  

 

The treatment to Christ’s Lane has also been refined and simplified from 

the competition and subsequent designs discussed at pre-application 

stage. The wall level which initially aligned with the Bodley’s stringcourse 
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has been now lifted up to turret level. Whilst this simplifies the design and 

improves the building’s own proportions, it feels more overbearing in its 

relationship with the Bodley and evidences the difficulties to 

accommodate a building which is too large for what is a very domestic 

setting. 

… 

 

To summarise and conclude, in their present form, the proposals would 

result in certain levels of harm to the significance of the listed building, 

primarily as a result of the excessive bulk of the new building, which we 

consider would detract from the setting of the surrounding buildings. 

 

The proposals would be bulkier that those that were previously granted 

consent. We also acknowledge the benefits of removing the basement and 

glazing from the court and the architectural merits of the current scheme. 

With this in mind, we do not wish to object to the application but would 

strongly encourage that massing is further reduced so it sits better within 

this context. 

 

Should the Council be minded to grant permission for the proposals in their 

current form, we would ask that refinements are introduced to the 

chimney/ventilation stacks to that their bulk is reduced as far as 

practicable. Clarity should also be given in relation to how their height 

would sit alongside the chapel turret, as we consider the prominence of 

the latter should remain unchallenged - and bearing in mind that the 

massing of these elements would be larger than traditional chimney 

stacks. Ideally, the combined lift and ventilation shaft would be reduced to 

match the adjacent shafts, if possible. 

 

In relation to the wash-up pod. The Council should be satisfied that the 

proposed solution represents the least harmful option, and that other 

more sympathetic solutions are not possible. You should also be satisfied 
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that the adaptation of the space for the proposed use would not have any 

adverse impacts on sensitive early historic fabric.” 

 

28. The Defendant’s Conservation Officer also responded to the consultation on 27 

July 2025 [CB/166]. The officer raised concern regarding the height of the 

chimneys, which were described as “excessive and unjustified” due to the harm 

they would cause to the setting of the grade I listed building when viewed from 

First Court. Concern was also raised about the kitchen layout. The Conservation 

Officer identified that less than substantial harm at a moderate level and 

recommended that “amendments are made to address the above points”.  

 

Scheme amendments 

29. On 27 August 2025 the Interested Party submitted amended plans and 

explanatory documents. The amendments were explained in a letter from the 

Interested Party’s heritage consultants [CB/172]. In summary, the changes were: 

 

a. A reduction in the height of the proposed chimneys of c. 900mm and the 

introduction of vertical slots to provide additional ventilation and “break up 

the bulk” of the stacks. It was noted that the proposed chimney height was 

now “virtually identical to the heights presented at a previous pre-

application meeting (considered acceptable by the Conservation Officer)”.  

 

b. The kitchen space was reconfigured, with the wash-up area moving into 

the main kitchen to allow “more benign office uses to remain in the old 

buttery”, although it was noted that this “has compromised some of the 

functional enhancements which the College were seeking”. 

 

30. The Defendant carried out a further consultation on the proposed amendments. 

 

31. Historic England responded to the second consultation on 1 September 2025 

[CB/176]. Their letter stated:  
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“An additional set of plans has been submitted in support of this 

application. The overall massing of the building remains unchanged but 

revisions have been introduced to the chimney/ventilation stacks and the 

position of the wash up pod, which were raised in our letter of advice dated 

29 July 2025. 

 

The height of the ventilation stacks has been reduced 90cm; further 

louvered slots have been added to the side and rear elevations to 

compensate for the loss ventilation area; this also helps to break up the 

mass of these elements. 

 

The wash up area has been relocated within the kitchen space, with the 

former buttery now accommodating the chef’s offices. This is a more 

benign use of the space which would require less alteration, allowing the 

character of the space - and legibility of plan form - to be better retained. 

 

We fully appreciate the challenges of trying to accommodate an ambitious 

program within the constraints of the existing space, and welcome the 

additional work carried out in response to consultation feedback. 

 

We are of the opinion that if the height of the staircase turret could similarly 

be slightly reduced, this would better retain the prominence of the reduced 

chimney/ventilation stacks. This in turn would improve the relationship of 

the building with the Bodley library and its perceived bulk in views from St 

Andrew’s Street. We would encourage this is considered.  

 

Overall, Historic England welcomes the revisions introduced to the 

scheme and retains its position of no objection.” 

 

32.  The Defendant’s Conservation Officer also provided a further consultation 

response on 18 September 2025 [CB/178]. The officer said that the changes to the 
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chimneys had “satisfactorily addressed the previous concerns in relation to the 

setting of First Court and can therefore be supported”. The changes to the kitchen 

area also addressed earlier concerns. The officer identified a “degree of harm” 

from the “change in scale between the proposed stair tower and the southern end 

of the Bodley Library”, but also stated that “the principle and scale of the stair 

tower is accepted” and that “The overall scale of the building, including the stair 

tower, is not considered inappropriate or harmful in relation the college and 

conservation area more widely”. The Conservation Officer concluded that there 

would be less than substantial harm to the listed building “at the lower end of the 

scale”, such that “NPPF paragraph 215 is engaged”. The officer said that that harm 

was “clearly and convincingly justified” and that the proposal “includes public 

benefits in the form of heritage benefits and the works overall would help to secure 

the building’s optimum viable use”. The officer concluded that “the proposal 

would preserve the character and appearance of the conservation area”. 

 

33. The proposals were considered at the Defendant’s Development Control Forum 

on 11 September 2025. The Interested Party, the Claimant, supporting petitioners, 

a ward councillor and the case officer all addressed members of the planning 

committee.  

 

34. On 26 September 2025 the Interested Party’s heritage consultants wrote to the 

Defendant [CB/183], summarising their responses to comments that had been 

raised by other parties. The letter specifically addressed comments made by 

objectors at the Development Control Forum about the assessment of heritage 

impact and weighting of harm against benefits. The consultants said that “On a 

scheme such as this where numerous heritage assets have the potential to be 

impacted in various ways, the overall heritage impacts need to be considered and 

only then can the ‘paragraph 215’ balance be applied” [CB/189], para 43. The 

letter noted that the Conservation Officer had identified a low level of less than 

substantial harm, although had found it to be justified, and stated that “Our 

assessment of heritage impact is done slightly differently as we assess whether 
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the works would be beneficial or harmful to each asset and we arrive at the 

conclusion that overall the works are beneficial” [CB/191], para 56. 

 

35. On 21 October 2025 the Claimant submitted consultation responses formally 

objecting to the 2025 scheme [CB/194]. The objection letter was accompanied by 

a planning assessment prepared by HGH Consulting and a heritage assessment 

authored by Alec Forshaw IHBC, MRTPI, MA (Cantab). The Claimant also 

submitted a “Critical review and alternative design proposal” developed by Create 

Streets [CB/209]. The stated purpose of this document was “to show how a new 

library on the site can be a better fit for Christ’s Lane while retaining the important 

function of being a library”. It was noted that the proposals were “not definitive but 

rather seek to show a design that presents an attractive, more contextual 

response” and took as their starting point the “massing and scale” of the 2016 

scheme.  

 

Consideration by the planning committee 

36. The 2025 scheme was considered by the Defendant’s Planning Committee on 29 

October 2025. The Committee was provided with a report from the case officer, 

setting out the proposed development and the consultation responses that had 

been received and analysing and providing advice on the various planning issues 

[CB/63]. The officer recommended that the planning application be approved, 

subject to conditions. 

 

37. Following publication of the committee report, the Claimant sent rebuttal 

documents to the Defendant, from CLAG itself and from Mr Forshaw, taking issue 

with various parts of the officer’s assessment.  

 

38. An amendment/de-brief sheet was prepared by the case officer before the 

meeting, to update the report [CB/133]. This identified that “Five total further 

representations have been received by or on behalf of the Christs Lane Action 

Group (CLAG)”. The officer summarised these documents and provided brief 

37



17 
 

responses. The five documents appear to be those submitted on 21 October 2025 

[CB/133]; the rebuttal documents were not mentioned.  

 

39. During the committee meeting the case officer presented the application and 

advised the Committee on the planning balance to be struck. There was a lengthy 

discussion, during which the case officer was specifically asked to advise on the 

issue of public benefits, and gave further advice on balancing heritage harms and 

benefits. A recording of the meeting is available and a link is provided on the 

Defendant’s website, but no transcript is available and the printed minutes do not 

summarise the discussion. All parties have referred to comments made by 

speakers during the meeting (the Defendant and Interested Party in PAP 

correspondence). It is not anticipated that it will prove necessary to obtain a full 

transcript in order to determine the claim, but that my need to be reconsidered in 

the event permission is granted.  

 

RELEVANT LAW AND POLICY 

Statutory duty 

40. Section 66(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990 

provides that in considering whether to grant planning permission for 

development which affects a listed building or its setting, the local planning 

authority or the Secretary of State “shall have special regard to the desirability of 

preserving the building or its setting or any features of special architectural or 

historic interest which it possesses ….”  

 

41. The discharge of this statutory duty has been described as “a demanding duty for 

a decision-maker, whose rigour has been repeatedly emphasised in the case law”: 

East Quayside 12 LLP v Newcastle upon Tyne City Council [2023] EWCA Civ 359.  

 

42. Paragraph 215 NPPF provides that “Where a development proposal will lead to 

less than substantial harm to the significance of a designated heritage asset, this 
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harm should be weighed against the public benefits of the proposal including, 

where appropriate, securing its optimum viable use”. 

 

43. There is no single correct approach to determining the harm to an asset. Despite 

not being required to do so, a decision-maker may lawfully carry out an internal 

balance of heritage-related benefits and heritage-related harm in order to 

determine whether harm exists to the asset overall (or whether harm has been 

‘neutralised’): City and Country Bramshill Ltd v Secretary of State for Housing, 

Communities and Local Government [2021] 1 WLR 5761 (CA). Whatever approach 

is used, the decision maker must attach “considerable importance and weight” to 

any finding of harm to a heritage asset: East Northamptonshire DC v Secretary of 

State [2015] 1 WLR 45 (CA). 

 

Challenges based on content of officers’ reports 

44. The principles to be applied when considering a challenge to a planning officer’s 

report were summarised in R (Mansell) v Tonbridge & Malling BC [2019] PTSR 1452 

(CA), paragraph 42: 

 

a. Planning officers reports to committee are not to be read with undue rigour, 

but with reasonable benevolence, and bearing in mind that they are written 

for councillors with local knowledge.  

 

b. Unless there is evidence to suggest otherwise, it may reasonably be 

assumed that, if the members followed the officer’s recommendation, they 

did so on the basis of the advice that he or she gave. 

 
c. The question for the court will always be whether, on a fair reading of the 

report as a whole, the officer has materially misled the members on a 

matter bearing upon their decision, and the error has gone uncorrected 

before the decision was made.  
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d. Minor or inconsequential errors may be excused. It is only if the advice in 

the officer’s report is such as to misdirect the members in a material way – 

so that, but for the flawed advice it was given, the committee’s decision 

would or might have been different – that the court will be able to conclude 

that the decision itself was rendered unlawful by that advice. 

 
e. Where the line is drawn between an officer’s advice that is significantly or 

seriously misleading – misleading in a material way – and advice that is 

misleading but not significantly so will always depend on the context and 

circumstances in which the advice was given, and on the possible 

consequences of it … But unless there is some distinct and material defect 

in the officer’s advice, the court will not interfere.     

 

45. A failure to provide accurate and complete information about consultation 

responses provided by individuals or bodies with expertise in the conservation of 

heritage assets may lead to a decision being quashed. The purpose of consulting 

such individuals and bodies is so that the local planning authority can “draw upon 

that expertise”, to provide assistance in discharging its duty under s.66(1): see R 

(Loader) v Rother DC [2016] EWCA Civ 795 and R (Liverpool Open and Green 

Spaces CIC) v Liverpool CC [2020] EWCA Civ 861. Although there is no 

requirement to repeat such advice verbatim, a summary must not materially 

mislead members as to the substance of the advice; it should still communicate 

the ‘gist’ or the ‘main points’: R (Zins) v East Suffolk Council [2020] EWHC 2850 

(Admin).  

 

46. In R (Kinsey) v LB Lewisham [2021] EWHC 1286 (Admin) a committee report had 

failed to mention that the Council’s Senior Conservation Officer had been 

consulted and provided detailed comments, and a formal objection. Although the 

report summarised the SCO’s comments, there were “some significant omissions 

and changes”, including the omission of several comments which identified 

harmful impacts and the judgement was of “moderate” harm. The omissions 

meant that members had an “incomplete picture”.  
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47. Internal inconsistency within a committee report on the existence of heritage 

harm can be a basis for quashing a permission. In R (Widdington Parish Council) 

v Uttlesford DC [2023] EWHC 1709 (Admin) the report had identified harm to a 

listed building, but later concluded that the significance of all listed buildings 

would be preserved. The Court found that there was no internally consistent 

analysis which could support the overall conclusion of no harm, such that there 

was “flawed logic” within the report and this was “not corrected before planning 

permission was granted”.   

 

Optimum viable use 

48. Paragraph 215 NPPF provides that less than substantial harm to the significance 

of a designated heritage asset should be weighed against the public benefits of 

the proposal “including, where appropriate, securing its optimum viable use”.  

 

49. Paragraph 015 of the Historic Environment section of the PPG is as follows:  

 

“What is the optimum viable use for a heritage asset and how is it taken 

into account in planning decisions? 

 

The vast majority of heritage assets are in private hands. Thus, sustaining 

heritage assets in the long term often requires an incentive for their active 

conservation. Putting heritage assets to a viable use is likely to lead to the 

investment in their maintenance necessary for their long-term 

conservation. 

 

By their nature, some heritage assets have limited or even no economic 

end use. A scheduled monument in a rural area may preclude any use of 

the land other than as a pasture, whereas a listed building may potentially 

have a variety of alternative uses such as residential, commercial and 

leisure. 
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In a small number of cases a heritage asset may be capable of active use 

in theory but be so important and sensitive to change that alterations to 

accommodate a viable use would lead to an unacceptable loss of 

significance. 

 

It is important that any use is viable, not just for the owner, but also for the 

future conservation of the asset: a series of failed ventures could result in 

a number of unnecessary harmful changes being made to the asset. 

 

If there is only one viable use, that use is the optimum viable use. If there is 

a range of alternative economically viable uses, the optimum viable use is 

the one likely to cause the least harm to the significance of the asset, not 

just through necessary initial changes, but also as a result of subsequent 

wear and tear and likely future changes. The optimum viable use may not 

necessarily be the most economically viable one. Nor need it be the 

original use. However, if from a conservation point of view there is no real 

difference between alternative economically viable uses, then the choice 

of use is a decision for the owner, subject of course to obtaining any 

necessary consents. 

 

Harmful development may sometimes be justified in the interests of 

realising the optimum viable use of an asset, notwithstanding the loss of 

significance caused, and provided the harm is minimised. The policy on 

addressing substantial and less than substantial harm is set out in 

paragraphs 193 to 196 of the National Planning Policy Framework.” 

 

Relevance of alternative proposals  

50. Although there is not general requirement to consider alternative development 

proposals when assessing planning applications; where a proposal would cause 

harm to a heritage asset then the possibility of the harm being reduced or avoided 
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by development on an alternative site, or through an alternative design or “mode 

of development”, is a material consideration: R (Forge Field Society) v Sevenoaks 

DC [2015] JPL 22 para 56, Gibson v Waverley BC [2015] EWHC 3784 (Admin), para 

70, City and County Bramshill Ltd v Secretary of State for Housing, Communities 

and Local Government [2019] EWHC 3437 (Admin) para 86 (in a passage not 

doubted by the Court of Appeal).   

 

GROUNDS OF CHALLENGE 

Ground 1 – The Committee was materially misled as to Historic England’s advice.  

51.  As set out above, there were two consultation responses from HE. The committee 

report summarised HE’s position between paras 6.19-6.21, in the following terms 

[CB/77]:  

 

“Historic England - No Objection 

6.19 The changes made introducing louvered slots and reducing the 

height of the chimneys helps to break up the massing of these elements. 

The re-location of the wash up area allowing better retention of a historic 

part of the building. 

 

6.20 We fully appreciate the challenges of trying to accommodate an 

ambitious program within the constraints of the existing space, and 

welcome the additional work carried out in response to consultation 

feedback. 

 

6.21 Overall, a position of no objection is retained, with the suggestion 

that the height of the staircase turret is reduced.” 

 

52. That summary was materially misleading as to the substance of HE’s position and 

the expert advice it had provided. It failed to accurately communicate the ‘gist’ of 

the advice. In particular: 
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a. It only summarized HE’s second letter, which was directed towards two 

specific amendments to the 2025 scheme, and not the first letter which 

addressed the scheme as a whole; 

 

b. In summarising HE’s second letter, the officer omitted the reference to the 

‘overall massing remaining unchanged’ (cf. [CB/176]), which would have 

indicated the existence of  earlier concerns about that issue that were 

unresolved; 

 
c. It failed to advise the committee that, although HE had not formally 

objected, they had identified harm to the listed building and setting of 

surrounding buildings arising from the “excessive bulk” of the building 

which they considered “too big”; and they had “strongly encouraged” that 

the massing be reduced.  

 
d. It repeated HE’s suggestion that the height of the staircase turret could be 

reduced, but failed to advise that the reason for that suggestion was that it 

would “improve the relationship of the building with the Bodley library and 

its perceived bulk in views from St Andrew’s Street”.   

 
53. In their PAP responses both the Defendant and the Interested Party argue that the 

summary of HE’s position does make clear that there had been an earlier 

consultation response, relying in particular on the reference to the position of no 

objection being “retained” [CB/336, 348] and the reference to the changes 

‘helping’ to break up the massing as indicating that an earlier issue remained 

unresolved [CB/349]. Even if that was adequate to alert the Committee to the 

existence of an earlier consultation  response, they were not told anything about 

the substance of that response.  

 

54. The Defendant refers to the fact that consultation responses were available on the 

Defendant’s website and “accessible to members of the Planning Committee”. 

This is not good enough, and notably the Interested Party does not seek to rely on 
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this fact. The role of the report is to advise the Committee and to pull together 

relevant material. It contained summaries of all consultation responses. There is 

no evidence that members of the Committee reviewed, or were advised that they 

needed to review, the underlying letters and no reason why they would do so. In 

the absence of such evidence, it cannot be assumed that the Committee had 

regard to the consultation responses themselves: see R (Save Stonehenge World 

Heritage Site Ltd v Secretary of State for Transport [2024] EWCA Civ 1227, paras 

95-100. The same point applies to the content of a letter from the Claimant’s 

heritage consultant dated October 2025 which quoted from HE’s first consultation 

response. The Defendant suggests this was “before the Planning Committee” 

[CB/337] – but it was not provided in the report pack, or with the amendment/de-

brief sheet, and the Committee was not advised to read it. 

 

55. The incomplete and misleading summary of HE’s position in paragraphs 6.19-21 

of the report was compounded by paragraph 14.33, within the conclusion on 

heritage matters, where the officer said:  

 

“In line with comments received from Historic England and the Council’s 

Conservation officer, who raise no objection to the development, the 

development is not considered to result in any overall harm to the relevant 

heritage assets, applying paragraph 215 of the NPPF”.  [CB/101] 

 

56. The reasonable reader would interpret this as a statement that HE was in 

agreement with the conclusion that there would be no overall heritage harm, 

applying para 215 NPPF. This was factually incorrect, and positively misleading. 

HE had identified the existence of harm, arising from the “excessive bulk” of the 

proposed new library and its “overbearing” relationship with the Bodley library, 

and had pointed out that this remained unchanged despite the scheme 

amendments. Furthermore, HE did not purport to ‘apply paragraph 215 NPPF’, and 

did not carry out any sort of balancing exercise of harms against benefits.  
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57. Overall the report was seriously misleading as to HE’s position. As in Kinsey, 

members were not given a complete picture. This was not corrected by the officer 

either in the amendment sheet or at the meeting itself. The fact that one public 

speaker (Mr Hepher, on behalf of the Claimant) made one reference to the 

proposal being “regarded by Historic England as causing harm to designated 

assets” was not legally capable of correcting the error (cf. both PAP responses, 

[CB/338 and 349]).  

 
58. The seriousness of the error is exacerbated by the fact that HE is a statutory 

consultee and the Government’s expert adviser on heritage. It is well established 

that the views of a statutory consultee such as HE should be given great weight 

and a decision maker should not depart from them unless there are “cogent and 

compelling reasons”: Visao Ltd v Secretary of State for Housing, Communities and 

Local Government [2019] EWHC 276 (Admin), para 23. That makes it particularly 

important that decision makers are given a complete and accurate summary of 

the advice so that they can have regard to it in discharging their duty under s.66.   

 

Ground 2 – The Committee was materially misled as to the existence and/or extent 

of harm to the significance of designated heritage assets  

59.  The Applicant’s heritage consultants were clearly advocating an ‘internal heritage 

balance’ approach in the Heritage Statement, weighing up harm to the listed 

building against identified heritage benefits to reach a conclusion that overall the 

significance of the designated heritage assets would be sustained or materially 

unaffected, such that paras 214-215 NPPF were not engaged. This was further 

confirmed in their letter of 27 September 2025.  

 

60. As the Bramshill case confirms, the officer was entitled to follow the Applicant in 

carrying out an internal heritage balance if he judged that to be appropriate, 

alternatively he could have chosen to balance the heritage harm against the 

benefits (including heritage benefits) under para 215. But he could not rationally 

apply both approaches at the same time. Whichever approach he took, it needed 
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to be clear and consistent to ensure that the committee was correctly advised as 

to the existence and degree of any harm and able to correctly weigh the benefits.  

 
61. The committee was instead provided with inconsistent and confusing advice on 

this issue:  

 
a. In respect of the listed building, the report contains a finding of less than 

substantial harm at the lower end, restricted to the setting of the Bodley 

Library [CB/98], paras 14.14-15. The officer correctly cites para 215 NPPF 

and the need to weigh harm against public benefits including securing the 

optimum viable use [CB/99], para 14.18. 

 

b. The report concludes that the scheme would “help to secure the ongoing 

use of the listed buildings for their intended educational use” and that 

there would be public benefits in (i) the enhancement of façade compared 

to existing 1970s building and (ii) the provision of large public bench 

[CB/99], paras 14.19-20.  

 
c. The report also identifies an enhancement to the significance of College 

heritage assets, through facilitating the continued use of Bodley Library 

and allowing glimpsed views into a reconfigured Bath Court [CB/100], para 

14.22. 

 
d. The report then refers to the overall impact on listed building as “being 

neutral” [CB/100], para 14.23.  

 
e. In conclusion on the heritage issue, the report again states that there would 

be lower level less than substantial harm, and that this is clearly and 

convincingly justified and secures the optimum viable use. It then states 

that the “overall impact upon the relevant listed buildings” is neutral and 

would “preserve their special historic and architectural interest” in 

accordance with s. 66 [CB/101], para 14.31. This is a clear finding of no 

harm. The officer then states that there will be no “overall harm to the 
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relevant heritage assets, applying para 215 NPPF”, and notes the public 

benefits of “enhancements to the Christ’s Lane façade and provision of 

integrated seating along Christ’s Lane [CB/101], para 14.33. 

 
f. In the overall planning balance the officer (i) repeats the finding of less than 

(ii) states that there is clear and convincing justification and the 

development helps secure the optimum viable use of the building (iii) finds 

enhancement to other elements of the listed building (iv) overall finds that 

the development preserves the significance and setting of the listed 

building (v) finds enhancements to the Conservation Area and Registered 

Park and Garden (vi) concludes that the impact on heritage assets is 

neutral with no overall harm (vii) identifies public benefits of the bench and 

public art, but says these are attributed “limited positive weight” [CB/118], 

paras 24.3-7.  

 
62. Thus in some places the report advises that there is harm, and that this needs to 

be weighed against the public benefits of the scheme. However in other places 

the report advises that there is no overall harm, and that the impact is neutral. 

These two conclusions are logically inconsistent. 

 

63. The amendment sheet provided some clarification [CB/134], confirming that “the 

proposed development is only considered to result in heritage harm to the setting 

of the Bodley Library” and that “given heritage harm is identified”, para 215 NPPF 

applies. The officer advised that the public benefits proposed “in addition to 

securing the optimum viable use of the buildings are considered to be sufficient 

to outweigh the harm”.  

 

64. However, confusion and inconsistency was re-introduced during the Committee 

meeting itself. The officer was asked to comment on pubic benefits and he said 

(timestamp 3:22) that :  
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“there is a balance to be made in that there is harm identified to an aspect 

of the overall Grade I site, that being said the overall harm is considered to 

be neutral, in that the harm to setting of Bodley is outweighed by other 

heritage benefits. Nevertheless because there is harm identified, public 

benefits need to be provided including securing the viable use of the site. 

These are the enhancements to the public realm along Christ’s Lane 

including provision of public bench and public art with increased public 

views from Christs Lane and through. Given the overall neutral heritage 

impact, these are considered sufficient to outweigh the harm in the 

planning balance”.  

 

65. Again, the officer was saying that the overall impact was neutral, but at the same 

time that there was harm that needed to be outweighed. The findings of “less than 

substantial harm” and “neutral impact” are logically inconsistent and cannot be 

reconciled. 

 

66. The cumulative effect of the inconsistent advice was to mislead the Committee 

on the discharge of their statutory duty under s. 66 and the policy in para 215 NPPF. 

If an internal heritage balance results in a conclusion of “neutral” impact (as the 

officer appeared to be advising), then there is no ‘harm’ to engage para 215 NPPF 

and no need to identify benefits to balance against it. Whereas a finding of harm 

to the significance of a Grade I listed building is a matter which must be given 

“great weight” as a matter of law and policy, and therefore requires commensurate 

public benefits to justify it .  

 
67. In this case the committee report advised that the main public benefits were the 

bench and the public art, but that they were given “limited positive weight”. An 

additional benefit comprising “increased public views from Christs Lane and 

through” was identified during the meeting although it is not clear what this relates 

to or what weight the officer was placing on it. Members were advised that these 

benefits were sufficient to outweigh harm “given the overall neutral heritage 

impact”.  
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68. The overall effect was to minimise the existence or extent of heritage harm. 

Although the officer recited the statutory duties [CB/102], para 14.34, the 

treatment of harms vs. benefits provides a positive indication that the duties were 

not in substance performed. This compounds the error identified under Ground 1. 

Not only was the committee not told that HE had identified harm, they were also 

being advised that the harm/impact was ‘neutral’.  

 
69. The committee were also incorrectly advised regarding the impact on the  

Registered Park and Garden (‘RPG’). The Applicant’s heritage statement had 

described the impact on the RPG as “neutral” [CB/157], para 6.11. At paragraph 

14.24 the report concluded that there would be “no adverse harm” to the RPG (ie. 

a neutral impact) [CB/100]; but in paragraphs 14.32, 14.34 and 24.5 it was instead 

reported that there would be an “enhancement” to the RPG [CB/101-102 and 118]. 

The nature of this enhancement, and how it arose, was not explained. As in 

Widdington there is no internally consistent analysis which could support the 

overall conclusion of ‘enhancement’ and that conclusion was unsupported by any 

evidence.  

 
70. The Defendant did not respond to this aspect of the claim in the PAP response, but 

repeated the argument that there would be enhancement of the RPG [CB/339], 

paras 21 and 24. The Interested Party states that “Whilst the proposals cause no 

impact on the RPG, at para 14.32 the OR sets out that there is an improved quality 

of the proposed design and materials as well as the new view into Bath Court” 

[CB/351], para 22. However, paragraph 14.32 of the report actually says “the 

proposed elevation to Christ's Lane represents an enhancement to the 

conservation area due to the improved quality of the proposed design and 

materials as well as the new view into Bath Court” [CB/101]. The Claimant’s point 

stands – there is no explanation as to why the report advises both a neutral impact 

and an enhancement to the same asset.  

 
71. This is particularly important in light of the Defendant’s argument in its PAP 

response that the report “sought to address the wider context when considering 
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impacts on the heritage assets taken as a whole, having acknowledged the less 

than substantial harm to the setting of one asset” and that “it was entirely proper 

and sensible for the OR to draw attention to the bigger picture when looking at the 

impact on designated heritage assets in the round”. This implies that harm to the 

listed building was weighed against enhancement to the RPG. But if there was no 

such enhancement, then this overall “in the round” balance was made on a flawed 

basis.  

 

Ground 3 – The Committee took into account an irrelevant consideration – optimum 

viable use. 

72. At paragraph 14.19 [CB/99] the committee report advises that: 

 

“by proposing a significant increase and improvement in the library 

facilities available to students within the College site, it is bringing the 

library of the College up to date with the current requirements of the 

students. As considered through paragraph 215, officers consider that the 

proposed development would help to secure the ongoing use of the listed 

buildings for their intended, educational use.” 

 

73. The point is repeated at paragraph 14.31 [CB/101] which provides: 

 

“Whilst there is a level of harm identified to the highly significant Grade I 

listed Bodley Library, this harm, at the lower end of the less than 

substantial scale, is considered to have been clearly and convincingly 

justified. Additionally, as concluded by the Council’s Conservation Officer, 

the development of new increased library facilities would help to secure 

the listed building’s optimum viable use. The overall impact upon the 

relevant listed buildings is therefore considered to be neutral …” 

  

74. The point was again repeated in the overall conclusion at paragraph 24.4 [CB/118]. 
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75. The Council fell into error by applying the concept of optimum viable use (“OVU”) 

to the 2025 scheme.  This amounted to a misunderstanding or misapplication of 

the guidance in the PPG, for the following reasons:  

 
a. The buildings which are identified in the list description as being of special 

architectural and historic interest are those buildings surrounding the First 

Court, the Bodley Library and the South East range of the Second Court. 

These are the oldest parts of the College. They have been in their current 

use, as part of an educational institution, for hundreds of years. That is the 

use for which they were designed. There can be no question that the 

optimum viable use of the listed buildings as an educational institution is 

already secured, and that would continue to be the case regardless of 

whether the current library remains or is demolished and rebuilt in 

accordance with the 2025 scheme. It was therefore illogical and irrational 

to suggest that securing the OVU would be a benefit of the 2025 scheme 

justifying the harm that it would cause. There was no evidential basis or 

reasoning to explain how the new library could make any difference to the 

OVU of the listed building. The Interested Party did not advance a case that 

the scheme would secure, or even help to secure, the OVU; either in the 

Heritage Statement (see [CB/156] paras 6.4-6.6), or in the consultant’s 

letter of 27 September 2025 [CB/191] para 58 onwards. The point made in 

the Committee report was that the scheme would ‘bring the library up to 

date with the current requirements of students’; that does not provide a 

rational and logical basis for concluding that the 2025 scheme would 

deliver the benefit of securing the OVU.  

 

b. In its PAP response the Interested Party refers to evidence given orally by 

the Master of the College that the current library is “slowly falling down”, 

and states that this was “direct evidence from the College as to the 

doubtful future of the library and its use and its optimum viable use” 

[CB/25]. First, this is overstated and seeks to convert obvious rhetoric into 

evidence. The Applicant’s Heritage Assessment referred to the fact that the 
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current library has “not aged well” and that the “quality and condition of 

the existing building fabric has continued to age” since 2011 and 2016, but 

there was no evidence to suggest that the library structure was at risk. 

Second, the Interested Party’s PAP response falls into the same error as the 

Committee report in suggesting that the relevant issue was the OVU of the 

library, whereas in fact the concept of the OVU relates to the designated 

heritage asset – of which the existing library forms one part, and only by 

virtue of being curtilage listed. 

 

c. The NPPF identifies that “securing” the optimum viable use of a designated 

heritage asset is a type of public benefit. The committee report does not 

identify that a replacement library would secure the OVU of the listed 

buildings; only that it would “help” to do so. There is no explanation of how 

that would be the case, or why the design for the new library promoted in 

the 2025 scheme (or even the continued presence of the library in its 

current location) would be necessary or even relevant to helping secure the 

long term, viable use of the listed buildings.  

 

d.  The PPG makes clear that securing the OVU is important for the “long 

term” and “future” conservation of heritage assets. But there was no 

evidence from which it could be concluded that the future conservation of 

the listed buildings was at risk due to the continued existence of the 1970’s 

library; or that the OVU of the listed buildings (ie. as part of an educational 

institution) might cease if permission were refused; or that the use of the 

listed buildings as part of the College would become unviable. As noted 

above, the Applicant did not advance any argument that securing the OVU 

was a benefit of the scheme. This point appears to derive solely from the 

Conservation Officer’s second consultation response of 18 September 

2025 [CB/181] - but this contains no more than a bare assertion devoid of 

any explanation.  
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e. The PPG says that “if there is only one viable use, that use is the optimum 

viable use”. It then suggests that it may be necessary to compare 

alternative viable uses to determine which is the “optimum” ie. least 

harmful. In this case, not only are the listed buildings already in their OVU, 

no alternative uses for the listed buildings was proposed or remotely on the 

table. Whilst there may be alternative designs for a new library, these are 

not alternative uses of the designated heritage asset.  

 
76. Simply put, OVU was just not a relevant consideration in this case. The report 

advised the committee that this was a benefit of the 2025 scheme, but this was 

based on flawed logic/a misunderstanding of the concept at set out in the PPG 

and was unsupported by any evidence. The officer repeatedly asserted that the 

proposals would help to secure the OVU in the report, in the amendment sheet 

and during the Committee meeting itself. As a result, the committee was misled 

into taking account of an irrelevant consideration in applying s. 66 and para 215 

NPPF, and in any event, one that was unsupported by evidence.  

 

77. Both the Defendant and the Interested Party point out in their PAP responses that 

the improvements to library facilities, accessibility, sustainability and the 

environment of Bath Court were relevant considerations [CB/340 and 352]. That is 

not disputed, however (i) these were mainly private benefits for the College and (ii) 

they are not to be equated with the concept of securing the OVU. That concept is 

of particular importance because it is specifically identified as a public benefit in 

the NPPF, capable of outweighing harm to heritage assets.  

 

Ground 4 – The Committee failed to take into account a relevant consideration – the 

existence of less harmful alternative modes of development. 

78. Where a proposal would cause harm to a heritage asset then the possibility of the 

harm being reduced or avoided by development on an alternative site, via an 

alternative design or “mode of development” is a material consideration. The High 

Court in City and County Bramshill Ltd v Secretary of State for Housing, 
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Communities and Local Government [2019] EWHC 3437 (Admin) confirmed that 

it is not necessary for  a specific alternative development to be “put forward in 

some detail or even in outline” in order for a decision maker to be entitled to have 

regard to such a possibility. In that case the Inspector “was not persuaded that a 

different scheme could not be designed which would have less harmful effects”, 

and the developer had argued that this “was an illegitimate approach where no 

alternatively designed scheme had been put before her by any party or by C&C 

itself”. That challenge was rejected.  

 

79. In this case there were two alternative schemes which the Council was aware of.  

 
80. First, the Council was well aware that an alternative scheme had been advanced, 

and consented, in 2011 and again in 2016. The officer’s report in 2011 did not 

identify any harm arising from that scheme. The 2016 report identified harm 

arising only from a glazed bridge linking the new library with the South Range, but 

found that to be outweighed by heritage enhancements. The only point of concern 

raised by Historic England was the glazed doors connecting the proposed new 

library to the Bodley Library.  

 
81. The officer’s report said nothing whatsoever about the 2011/2016 schemes, 

whether in the context of OVU or generally. Although no comparative exercise was 

carried out, putting at its lowest it was at least possible that the 2011/2016 

scheme was a less harmful alternative scheme in heritage terms. The report 

advised that “the planning history is a material consideration for members” (para 

4.1), but contained no further guidance on how it should be considered within the 

heritage section of the report. The report failed to grapple with those earlier 

consents as a plainly relevant benchmark for whether less harmful modes of 

development exist. 

 
82. Contrary to the Defendant’s PAP response, it is not suggested that it was possible 

to “turn the clock back” to the lapsed permissions (cf. [CB/341], para 35). That 

permission could not be implemented. But the point is that a less harmful scheme 
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for a replacement library had previously been devised and consented. That was 

clear evidence of a possibility that the harm caused by the current scheme could 

be reduced or avoided, which was a material consideration that needed to be 

taken into account. The Interested Party’s assertion that “earlier scheme would 

never be revived by the College” is unevidenced and was not the stated position 

before the Committee: in his presentation the Master of the College told the 

Committee that the Interested Party had “considered dusting off the initial design 

by Rick Mather for which planning permission was granted in 2011 and 2016, but 

rejected it”. 

 
83. Second, the proposed Claimant had submitted an alternative mode of 

development produced on its behalf by Create Streets [CB/x]. This had also been 

discussed (albeit without supporting detail) in the Development Control Forum. 

The alternative approach was based on the form and massing of the 2011/2016 

scheme. The Create Streets material was expressly advanced to illustrate a 

feasible approach to massing aligned with the previously consented schemes. 

The fact that it was not a fully worked up scheme did not absolve the Defendant 

from taking it into account, as was confirmed in Bramshill.   

 
84. The Create Streets proposal was not addressed in the committee report, but was 

mentioned in the officer’s amendment/de-brief sheet. Members were simply 

advised that “the current proposal must be assessed on its own merits” and that 

the proposal was “considered acceptable and is what is being put forward for 

consideration”.  

 
85. Members were thereby actively dissuaded from considering the material question 

of whether it would be possible to avoid or reduce the identified heritage harm 

through alternative modes of development. The Committee was not advised as to 

the relevance of possible less harmful alternative schemes in determining the 

application.  

 
86. The Council failed to have regard to a material consideration by failing to consider 

the possibility that there were less harmful modes of development.  
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EXPEDITION   

87. In its PAP response the IP said that it would apply for expedition in order to 

minimise disruption and because it is subject to a fixed timetable to implement 

works around the academic year and needs of its students. It committed “to take 

no further steps to implement the permission pending the outcome of this PAP 

process and any issued claim at first instance, before 28th February 2025, on the 

basis that the parties agree to support its application for an expedited hearing if 

permission is granted”. The Claimant is agreeable to this proposal and would 

support an expedited hearing.    

 

CONCLUSION  

88. For the above reasons, the Claimant has identified grounds of challenge which are 

at least arguable, with a realistic prospect of success. Permission should be 

granted on all grounds. Ultimately, the Claimant seeks an order that the planning 

permission be quashed.  

 

Emma Dring 

18 December 2025 
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